Introduction
The political acceptance and policy implementation of the right to health long remained uncertain in the United States (US), leaving it until recently as the only developed nation without policies to realise universal health coverage. By re-engaging longstanding debates on government obligations to secure the health of every American, the 2010 Patient Protection and Affordable Care Act (' Affordable Care Act' or ACA) draws on an internationally recognised conception of a human right to health, seeking to progressively realise the 'highest attainable standard of physical and mental health' through policies that ensure the availability, accessibility, acceptability, and quality of health care. With the US Supreme Court upholding the constitutionality of most key aspects of the Affordable Care Act, this precedent-setting decision has created an imperative for health care reform in the United States and a model for realising universal health coverage pursuant to the right to health.
This article examines the evolution, implementation and implications of US efforts to realise health-related rights through health care policy. In the evolution of norms for health, Section 2 examines the intertwined history of US care and the opportunity to achieve and enjoy good health'. 3 Seeking to carry out this vision following Roosevelt's death, President Harry S. Truman in 1945 became the first President to propose a national health insurance plan, outlining a comprehensive, prepaid medical insurance programme to be realised for all Americans. Although these early efforts did not succeed in bringing about universal health careçwith the United States diverging from the progressive post-war experiences of European nationsçsuch efforts spurred incremental efforts to expand government involvement in health care through the 1943 Emergency Maternal and Infant Care Act (ensuring that the families of military servicemen would receive health care) and the 1948 Hospital Survey and Construction Act (funding hospitals in underserved communities). 4 Working through the UN to declare a universal set of interrelated rights for health, the US government had a defining influence on the early evolution of the right to health under international law. 5 With Eleanor Roosevelt representing the United States in drafting these rights 6 (framed by detailed proposals on health from the American Law Institute 7 ), the 1948 Universal Declaration of Human Rights (UDHR) proclaimed a right to health by which:
Everyone has the right to a standard of living adequate for the health and well-being of himself and of his family, including food, clothing, housing and medical care and necessary social services. 8 In support of this expansive vision of social welfare for public health, states established the World Health Organisation (WHO) as a means to realise rights-based global health policy. 9 In structuring the mission of the WHO under the right to health, the Preamble of the 1946 WHO Constitution declared that 'the enjoyment of the highest attainable standard of health is one of the fundamental rights of every human being', holding that 'governments have a responsibility for the health of their peoples which can be fulfilled only by the provision of adequate health and social measures'. 10 Notwithstanding US support for these human rights obligations under international law, the evolution of the right to health was largely marginalised in national health care policy discourse. As other nations moved to develop universal health care systems, the expanding American system of private employer-sponsored insurance 11 and the strident opposition of the American Medical Association would blunt calls for sweeping government action. 12 Challenged during the civil, labour and elder rights movements of the 1950s and 1960sças activists rallied against the inequities of market-based health insuranceça growing demand for health care presented an opportunity for the reemergence of policy reforms founded upon the right to health. 13 With President John F Kennedy repeatedly invoking the plight of the elderly uninsured, President Lyndon B Johnson took on this commitment to progressively realise universal health care following Kennedy's assassination.
14 While President Johnson's policy proposals did not provide health coverage for all Americans, the 1965 enactment of Medicare (covering the needs of the elderly through federal payment for care) and Medicaid (providing for the indigent through matching federal funds to state health programs) offered the first formal government recognition of rights-based obligations for the health of the most vulnerable members of society. 15 Despite this national affirmation, the ideological divisions of the Cold War served to weaken US support for the development of a human right to health under international law. 16 As the right to health was seen as a basis for Soviet criticism of capitalist inequalities in health, the United States came to advance a limited view of the right to health, viewing human rights as relevant only to freedoms from state intrusion. 17 Enacting a compromise between the conflicting human rights ideologies of the Cold War Superpowers, the UN codified the social and economic obligations of the UDHR in the 1966 International Covenant on Economic, Social and Cultural Rights (ICESCR), elaborating a 'right of everyone to the enjoyment of the highest attainable standard of physical and mental health' by which governments would bear specific obligations for:
(a) The provision for the reduction of the stillbirth-rate and of infant mortality and for the healthy development of the child; (b) the improvement of all aspects of environmental and industrial hygiene; (c) the prevention, treatment and control of epidemic, endemic, occupational and other diseases; and (d) the conditions which would assure medical service and medical attention to all in the event of sickness.
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With analysts already describing the US as suffering from a 'national health care crisis' in the early 1970s, escalating health care costs and rising disparities in health outcomes led President Richard Nixon to renew national health care reform efforts. 19 Addressing this crisis, Senator Ted Kennedy promoted health care as a fundamental right for all Americans, arguing in moral terms that:
I am shocked to find that we in America have created a health care system that can be so callous to human suffering, so intent on high salaries and profits, and so unconcerned for the needs of our people . . . Our system especially victimizes Americans whose age, health, or low income leaves them less able to fight their way into the health care system.
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Proposing universal health care as the means to realize this right, Senator Kennedy introduced the 1971 Health Security Act, which aimed to establish a 'single-payer' system to provide government health insurance for all Americans. 21 In response, President Richard Nixon offered a compromise proposal that would have expanded health care coverage through private employers and offered government subsidies for the poor (similar to the approach later adopted by Presidents Clinton and Obama). However, liberals opposed this effort in favour of a single-payer approach, leading to a stalemate in health care policy. 22 Leaving an opportunity for only incremental change, 1972 amendments to the Social Security Act extended Medicare only to cover the non-elderly disabled.
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With opportunities for national health care advancements limited for President Jimmy Carter, the United States provided influential support for an evolving international consensus on health care obligations at the 1978 International Conference on Primary Health Care. 24 Leading to the Declaration of Alma-Ata, the United States supported primary health care as a broader global objective, reaffirming the human rights principles of the WHO Constitution and reinforcing Government commitments to realise health through the fulfillment of health care and social systems:
Health, which is a state of complete physical, mental and social well-being, and not merely the absence of disease or infirmity, is a fundamental human right and that the attainment of the highest level of health is a most important world-wide social goal whose realization requires the action of many other social and economic sectors in addition to the health sector.
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While such rights-based global health policy initially found support from US policy makers, the rise of the neoliberal economic policyçand with it, reflexive government opposition to global health policyçclosed any opportunity to advance primary health care. 26 With the 1980 election of President Ronald Reagan, the prospects for both the international right to health and national health care reform were drastically diminished, as conservative ideology preempted any discussion of expanding health care access.
27
Given an unrelenting rise in insurance costs and health disparities, President Bill Clinton's 1993 effort to enact universal health coverage seemed poised to succeed in a political environment receptive to an overhaul of US health care policy. Seeking consensus around a market-oriented means to realise universal care (with managed competition among 'health maintenance organisations'), President Clinton sought to avoid the rhetoric of a rights-based approach to policy reform. 28 Yet as Republican lawmakers and interest groups scaled back their support for the individual elements of reform (retrenching in general opposition to any expanded government involvement in health care) and Democratic lawmakers remained torn between those who preferred greater government involvement through a single-payer system and those who preferred market-based reforms, this sweeping reform effort faltered.
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Much like previous attempts to achieve comprehensive reform, proponents settled for an incremental expansion of care to a specific vulnerable group, as seen in the 1997 State Children's Health Insurance Program, which provides health insurance coverage for the children of low-income working families.
With the UN continuing to advance the right to health at the international level, 30 32 çthis CESCR interpretation of the right to health would increasingly come to frame US policy efforts at the state and national level.
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Developed through the evolution of international law, the human right to health now offers a normative framework for setting national policy to 28 Recognising the ongoing failure of market-based approaches to health careç with the United States spending far more on health care but achieving far worse health outcomes than other developed nationsçadvocates continued to look to the international right to health in framing their efforts to reform US health care policy. Signed into law on 23 March 2010, the Affordable Care Act represents a comprehensive effort to increase access to health care, reign in rising costs and improve equitable outcomes, bringing the United States closer to other nations in realising the right to health. While the Affordable Care Act was neither presented nor drafted as a means to implement human rights, it nevertheless furthers government efforts to address multifaceted imperatives based on the right to health. 37 In parallel with the international legal obligations of the human right to health, the United States has implemented this right through an evolving series of policies that track the core elements of the right to health: (i) reduction in infant mortality; (ii) improvement in environmental and industrial hygiene; (iii) prevention and control of epidemics; and (iv) the creation of conditions that assure access to medical services. 38 Building upon a long line of past health care and public health policies to secure the public's health, the Affordable Care Act represents an expansive effort to meet America's obligations to implement the right to health by facilitating access to medical services. In the context of the 2008 Presidential campaign, then-Senator Barack Obama was pressed in a Presidential Debate to address the specific question 'Is health care in America a privilege, a right, or a responsibility?' Focusing on inequities in insurance coverage, Obama responded:
Well, I think it should be a right for every American. In a country as wealthy as ours, for us to have people who are going bankrupt because they can't pay their medical bills^for my mother to die of cancer at the age of 53 and have to spend the last months of her life in the hospital room arguing with insurance companies because they're saying that this may be a pre-existing condition and they don't have to pay her treatment, there's something fundamentally wrong about that.
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Elevating the right to health as a principal justification for universal health care reform, this statement appeared initially to herald a change in the parameters of the national health care debate, presenting health care reform as a moral imperative. 40 However, as the Obama Administration pursued legislation to establish universal health insurance, these hopeful assertions on the right to health never advanced beyond rhetoric and never drew upon international human rights law.
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During debates on the Affordable Care Act, proponents of a rights-based 'single-payer' approach to health were repeatedly turned back by those who favoured a market-based approach to increasing access to insurance coverage. 42 Without a basis for a rights-based approach to health (combined with the American tradition of employer-provided health insurance and the American influence of the private-sector health insurance industry), single-payer government insurance models were rejected early in the health care debate. 43 Even more modest government-centred proposals, such as having a 'public option' for health insurance (to compete with private insurance providers), were abandoned to market-based alternatives for expanding health insurance coverage. 44 Lacking authority for a right to health in the United States, 45 there remained no legal imperative for government insurance or care, and the 'moral commitment' for health care was set aside in favour of economic efficiency in the insurance marketplace.
Nevertheless, the Affordable Care Act adopts significant national reforms consistent with human rights norms, seeking to realise in the US health care system (i) mandatory health insurance coverage; (ii) regulated private insurance marketplaces; (iii) expanded public health insurance systems; and (iv) strengthened public health initiatives.
A. Individual Health Insurance Mandate
The health insurance reforms advanced by the Affordable Care Act seek to increase access to health care through expanded access to health insurance, 46 realising access to insurance through interlocking mechanisms that require all individuals to obtain health insurance coverage while limiting insurers from capping policy coverage amounts, charging higher rates based on an individual's health, or excluding coverage based on pre-existing medical conditions. This minimum coverage requirementça mandate that all individuals have health insuranceçrequires all non-exempt individuals to obtain health insurance or face a tax penalty. 47 Designed to broaden the insurance risk pool to include the entire population, this mandate disincentivises individuals from 43 The mandate, set out in section 5000A ACA, provides that any non-exempt individual must either purchase insurance (through processes described herein) or pay a tax penalty, calculated as a percentage of household income (and not to exceed the price of the forgone insurance).
waiting until an illness to purchase health insurance. 48 Supporting equity through universal access to health insurance, the required participation of all Americans in the health insurance market pools financial risk, allowing the insurance premiums of healthy individuals to subsidise the coverage of those with pre-existing medical conditions. In conjunction with the establishment of minimum coverage standards for insurance plans, universal availability of health insurance promotes rights-based quality, ensures equity in access to minimum basic services and facilitates conditions that assure medical attention in the event of illness.
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B. Private Health Insurance Market
To expand access to insurance, the Affordable Care Act supports private health insurance markets^reducing the cost of obtaining health insurance and thereby expanding access to medical care. With exorbitant costs serving as the primary obstacle to coverage, the Affordable Care Act seeks to control costs using market-based mechanisms, regulatory oversight and insurance subsidies. Facilitating an expansion of private health care insurance, the existing employer-based health insurance market remains the centrepiece of the health insurance system, with growth in the individual health insurance marketplace through the development of state 'insurance exchanges', enhancing autonomy for health by improving a means to choose among competing health plans with defined benefits. 50 Enlarging the insurance pool to include those most likely to forgo insurance, the Affordable Care Act allows for dependent children to remain on their parents' health plans until the age of 26 years. 51 Finally, by expanding subsidies to assist lower-income individuals to purchase private insurance coverage (with subsidies set on a sliding scale for income), the government seeks to offset insurance costs for those whose incomes are too low to pay for insurance but too high to qualify for public health insurance.
C. Public Health Insurance
Complementing this private system through an expansion of the public health insurance market, the Affordable Care Act enlarges the low-income population covered by Medicaid, increasing access to health care for the poor. As states had previously provided wide variations in Medicaid eligibilityçanywhere from under twenty per cent to over two hundred per cent of the Federal Poverty Level 52 çan individual's access to care varied by state, with this Medicaid 'entitlement' dependent on budget allocations, annual resources, and political will.
53 Alleviating this shifting standard of health protection, the Affordable Care Act sets a minimum level of coverage across the nation, requiring states to expand Medicaid benefits to include all non-elderly residents who earn less than one hundred and thirty-three per cent of the Federal Poverty Level and simplifying the Medicaid application process to facilitate access. 54 With this expansion financed almost entirely by the federal government, the Affordable Care Act's Medicaid expansion was projected to cover an additional seventeen million individuals (approximately half of the Act's total coverage increase) while supporting equity in the social safety net by reallocating health care resources towards the most vulnerable uninsured populations.
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D. Public Health Promotion
Through coordinated evidence-based practice, the Affordable Care Act creates several new programmes to catalyse a public health focus on preventing disease and promoting health. Established by the Affordable Care Act, the National Prevention, Health Promotion and Public Health Council creates an organisational framework to provide 'recommendations to the President and Congress concerning the most pressing issues confronting the U.S. and changes in federal policy to achieve national wellness, health promotion, and public health goals'. 56 Supported under a Prevention and Public Health Fund, the first stable source of funding for US public health initiatives, the Affordable Care Act has developed a mechanism to invest in the Council's long-term recommendations and launch a wide range of prevention and wellness programmes. 57 By integrating prevention into primary care practices, the Council and Public Health Fund unifies systems for individual health care and community public health, incentivising individual utilisation of preventive care (by eliminating economic barriers, such as, patient co-payments, for these services) and supporting community and employer initiatives to address the underlying determinants of health.
58 This integrated population-based approach to healthçcoordinating public health initiatives across more than a dozen federal agenciesçseeks to uphold structures and environments that facilitate healthy choices and ameliorate underlying determinants of the public's health.
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Consistent with the human right to health, the Affordable Care Act frames an unprecedented reform of the US health care system as a means to increase the availability of insurance and make health coverage accessible to all. Reflective of the transformative potential of the Affordable Care Act, scholars contemplated whether this billças part of a larger trend toward the implementation of positive rightsçsignalled a statutory reinterpretation of the US Constitution to incorporate a right to health. 60 Yet immediately after President Obama signed the Affordable Care Act into law, opponents filed a series of constitutional challenges leading to the US Supreme Court's judgment in National Federation of Independent Business v Sebelius. 
The First Challenge Answered
The constitutional challenges to the Affordable Care Act avoided the issues surrounding the Government's positive obligations to facilitate access to care (through a mandate to obtain insurance) and provide access to care (through an expansion of Medicaid). Instead, these legal challenges were confined to the congressional authority under which the law was promulgated rather than the public policy implications of the Affordable Care Act on the fulfilment of the right to health. Lower court judges split in upholding or striking down various aspects the law, paving the way for March 2012 arguments before the US Supreme Court. The Court heard substantive arguments on the constitutionality of both: (i) the individual mandate; and (ii) the expansion of Medicaid.
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A. The Individual Insurance Mandate
With the Affordable Care Act requiring that all individuals retain health insurance (beginning on 1 January 2014), opponents seized on the so-called 'individual mandate' to decry the law's restrictions on individual liberty and assert that the mandate unconstitutionally forced individuals to purchase health insurance against their will. 63 One Court of Appeals accepted this theory, invalidating the individual mandate on the grounds that the federal government lacked constitutional authority to compel individuals to enter into private insurance contracts. 64 The Supreme Court took up the issue to decide the scope of the federal government's regulatory authority. It was widely understood that the government's market-based approach to health care (rather than direct government provision of health care or health insurance) had 62 In addition to these substantive challenges on the constitutionality of the Affordable Care Act, the Supreme Court also considered procedural questions specific to (1) whether the Court would need to defer ruling until the 2014 implementation of the law and (2) exposed it to the challenge that it had exceeded its constitutional authority, which could not have been challenged under a single-payer system. 65 Although the Government recognised that sixteen million additional Americans would remain uninsured without the insurance mandate, 66 the Government's petition to the Supreme Court downplayed the normative importance of access to care, focusing on the impact of the mandate on the insurance market and maintaining that the federal government had authority to regulate this market under its constitutional powers to regulate interstate commerce and, in the alternative, to levy taxes. In regulating interstate commerce in the purchase of health insurance, the Government argued principally that 'because of human susceptibility to disease and accident, we are all ''never more than an instant'' from the ''point of consumption'' of health care. Nothing in the Commerce Clause requires Congress to withhold federal regulation until that moment.' 67 Distinguishing the health care market, the Government reasoned that health insurance differs from other areas of commerce, in that all people will eventually enter the health care market and any delay in obtaining health insurance, the financing mechanism for health care, imposes substantial costs on others in the system. 69 Under Congress's power 'to lay and collect Taxes', five Justices (Chief Justice Roberts, joined by the four more liberal Justices^Breyer, Ginsburg, Kagan and Sotomayor) found that since the individual mandate was enforced through a financial penalty for not obtaining health insurance, the penalty provision 'may reasonably be 65 Rights-based advocates contended that if the Affordable Care Act had been struck down, a single-payer health care system would be on stronger constitutional footing: see Rudiger and Meier, supra n 36. 66 Petition for Certiorari No 11-398 at n 7. 67 Ibid. The Government also contended that requiring health insurance was crucial for precluding freeriding on the part of the uninsured and adverse selection in insurance markets once the Affordable Care Act's full guaranteed regulations and coverage expansions took characterized as a tax' and therefore a constitutional exercise of Congress's power. 70 By extension, all of the other provisions of the Affordable Care Act were upheld and remained in effect, with the exception of the federal government's ability to enforce the expansion of Medicaid on state governments. 71 Writing in dissent, the remaining four JusticesçAlito, Kennedy, Scalia and Thomasçwould have invalidated the entire Affordable Care Act, concluding that the individual mandate exceeded commerce and taxation powers and could not be severed from the rest of the ACA.
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B. The Medicaid Expansion
States challenging the constitutionality of the Affordable Care Act also targeted the Medicaid expansion, which authorised the disbursement of substantial federal resources to support states in expanding Medicaid coverage to all individuals earning up to 133 per cent of the Federal Poverty Level. 73 Opposition to the Medicaid expansion arose in part from the same impetus to limit federal powers that animated the legal challenges to the individual mandate, warning that the federal government was using conditional spending to limit state authority. 74 The states challenging the expansion claimed that the threat to withhold a state's entire Medicaid funding if it did not expand Medicaid created a coercive dynamic that exceeded Congress's authority under the Spending Clause of the Constitution.
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The Supreme Court's prior jurisprudence interpreting the Spending Clause power of Congress suggested great deference to conditional spending requirements to incentivise state participation in collaborative programmes. 76 Based on this deferential precedent, none of the lower courts hearing challenges to the Affordable Care Act ruled the Medicaid expansion unconstitutional. As such, the inclusion of this question in oral arguments before the Supreme Court and the subsequent decision of seven Justices to invalidate this spending condition surprised US constitutional law scholars. Finding that the Affordable Care Act's Medicaid expansion constituted a new programme rather than an extension of the existing programme, the Court held that the federal government cannot 'withdraw existing Medicaid funds for failure to 70 Ibid. at 44 (Opinion of Roberts CJ). 71 Ibid. at 58^59. 72 Ibid. at 3^4 (Opinions of Scalia, Kennedy, Thomas and Alito JJ). 73 42 U.S.C. x 1396a(a)(10)(A)(i)(VIII)(2012). 74 State opposition also was predicated in part on the concern that even with the federal government covering one hundred per cent of the expansion cost initially and ninety per cent going forward, state budgets would still be impacted as Medicaid rolls swelled. 75 Interpreted to grant the federal government broad powers to spend money to achieve policy goals and incentivise collaborative programs with state governments, the US Constitution comply with the requirements set out in the expansion'. 77 The Court found the penalty for non-compliance to be too coercive to fall under the constitutional spending power of the federal government. Although the Supreme Court made clear that its ruling does not affect the current Medicaid program or other Affordable Care Act provisions pertaining to Medicaid, the Court's restructuring of the Medicaid expansion threatens the assurance of universal access to care promised by passage of the Act, which depended on Medicaid for half of its projected increase in insurance coverage. 78 Without this guarantee of a nationwide expansion of Medicaid, the realisation of health care for all could fail to materialise for millions of Americans in poverty who are unable to afford health insurance in private markets.
Implications of US Health Care Policy on the Continuing Evolution of the Right to Health
Given the contentious history of US engagement with human rights, the Affordable Care Act succeeds in realising many rights-based achievements by avoiding the specific language of rights and obligations of international law. Corresponding with international law, following both the spirit and substance of the UDHR and ICESCR, the right to health care now exists as a 'statutory right' in the United States, defined and framed by the domestic legislation that has progressively realised access to care. 79 Rather than guaranteeing access only to a limited segment of the population, as accomplished through the incremental legislative advancements leading up to it, the Affordable Care Act builds upon these institutions to provide insurance coverage to all.
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Promoting justice across the insurance system through mandatory participation requirements and safeguards against 'free riding', with equitable cost sharing through subsidies for those who cannot afford coverage, this restraint on individual liberty is intended to fulfill the government's obligation to ensure universal access to care. 81 While guarantees of universal insurance coverage 77 NFIB v Sebelius, supra n 61 at 56 (Opinion of Roberts CJ). The Court further clarified (ibid.) that its ruling did not prevent the federal government from withdrawing funds provided for the expansion under the Affordable Care Act if a state that has agreed to the Medicaid expansion fails to comply with the requirements of the Act. do not match perfectly with rights-based obligations to guarantee health care, the Affordable Care Act providesçin the absence of publicly provided careça transformational measure of progress for assessing utilisation of the health care services that underlie realisation of the highest attainable standard of health.
A. Challenges in the United States
With its constitutionality confirmed by the Supreme Court, the Affordable Care Act rests on solid legal ground with binding precedent that must be followed by lower courts in resolving future challenges to the constitutionality of the law. 82 Yet challenges remain in achieving successful implementation and navigating political obstacles through US health system reforms.
With the full range of Affordable Care Act programmes going into effect over the next two years, implementation challenges will arise at the federal, state and individual levels. At the federal level, promulgating regulations for various components of the Act will be necessary for the (i) enforcement of the penalties for non-compliance with the individual health insurance mandate; (ii) establishment of demonstration projects in coordination between federal and state actors; and (iii) measurement of achievements in access, equity and quality. At the state level, several states already have expressed their opposition to provisions that establish insurance exchanges and expand Medicaid coverage.
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With the Affordable Care Act providing federal subsidies to purchase insurance only to individuals with incomes above one hundred and thirty-three per cent of the Federal Poverty Level, the Supreme Court ruling limits the federal government's authority to cover or subsidise health insurance costs for individuals below this level in states that decline the Medicaid expansion funding. 84 Should states not accede to the Medicaid expansion, up to eleven-and-a-half million of the most impoverished Americans will continue to lack health coverage, 85 undermining the Act's original equity-based framework to 82 Additional legal challenges to the Affordable Care Act may arise, particularly around the question of whether subsidies for health insurance will apply to individuals who purchase their insurance through the federally facilitated health insurance exchanges. Even assuming state participation, implementation hurdles will then shift to the individual level, creating an imperative to assure that qualified individuals enrol in the expanded Medicaid programme, seek access to necessary care and realise health benefits.
87
Compounding these implementation challenges with dramatic political challenges, the Affordable Care Act has sought to codify access to health care, creating new 'entitlements' under national law and expanding the social safety net for health. Yet, like all policy reforms, these statutory rights are 'inherently unstable', capable of being reversed at any moment by subsequent legislation.
88 Following resistance to the law's passage in 2010, opposition leaders in the most recent US election cycle vowed to repeal the Affordable Care Act, privatise Medicare in ways that may limit guarantees of care, replace federal Medicaid entitlements with state controlled programs and reduce national spending to address the public's health. 89 With full control of the executive branch apparatus, opponents of the Affordable Care Act could effectively eviscerate the implementation of portions of the law by refusing to complete regulations, enforce penalties or fund initiatives.
90 Dependent on future Congressional appropriations for their implementation, many of the demonstration projects contained in the lawçdesigned to test approaches for more effective and efficient provision of health care servicesçcould be neglected. If such sustained support is not forthcoming due to political opposition, these 86 Rosenbaum and Westmoreland, supra n 78. Notwithstanding this concern, history suggests that states opposing cost sharing programmes often come to participate, with the authors assuming that states will be likely to expand Medicaid in the coming years to gain access to significant additional federal resources: projects and their potential benefits for health may not accrue. While the political vulnerability of the Act is likely to decrease as popular support for its provisions is solidified, the absence of a rights-based approach to these statutory entitlements renders these advances susceptible to erosion with shifting political tides.
Without recognition of, or accountability for, a human right to health, additional changes will be necessary to assure the success of the Affordable Care Act. The United States continues to face an enormous comparative gap between health care expenditures and public health outcomes, 91 and there is a fiscal imperative to 'bend the cost curve' (through policies not yet promulgated) to slow the rate of health care cost inflation without such rationing leading to disparate access to care. 92 While inadequate funding and attention to social determinants of health continue to exacerbate health disparities, particularly among low-income and minority populations, the expansion of health insurance coverage will begin to rectify this injustice, with insurance coverage leading to health care access and improved health outcomes. With health policy advancements now shifting from the federal to state level, human rights are re-entering the policy debate, framing state efforts to realise a rights-based approach to both access to health care and the underlying determinants of health. 93 If the history of health reform in the United States is a guide, the reforms advanced by the Affordable Care Act will set a foundation for future initiatives to improve access and equity in the health system and provide a basis for revisiting rights-based models to achieve health at the federal level. As with all health system reform efforts, the Affordable Care Act will only be the start of a lengthy debate over policies necessary to progressively realise the highest attainable standard of health.
B. Precedents for the World
In global efforts to realise universal health coverage, 94 the Affordable Care Act highlights an alternate policy path by which nations can adapt international human rights to meet national political contexts. With the goal of universal health coverage framed by the right to health, nations have arrived at differing policy approaches to implementing social commitments to realise access to health care^resulting from divergent political struggles, ideological compromises and incremental reforms. 95 Yet even among the diverse health systems that have implemented policies for universal health coverage, the architecture of the US health insurance market stands apart. 96 While other nations considering health care to be a public good and have established governmentsponsored health systems, the United States has consistently treated health care as a private commodity, denying the existence of so-called 'positive rights' 97 and framing justice in health care through a normative focus on efficiency. 98 For those nations facing similar constraints in developing a universal single-payer health system, the Affordable Care Act can serve as a model in developing an incremental rights-based approach to progressively realise health care for all. Exemplifying how a market-based health system can take critical strides toward fulfilling a rights-based approach to health care, the Affordable Care Act succeeds in developing health care policy to (i) mandate health insurance access to all; (ii) expand the social safety net; and (iii) prioritise the public's health.
As a rights-based approach to realising universal access to care through market-based health insurance, the Affordable Care Act seeks to enlarge the ranks of the insured through a health insurance mandateçpooling the financial risk of illness, prohibiting discrimination in the purchase of insurance and providing government subsidies to support coverage. By mandating that every individual have health insurance, allowing individuals to act collectively in pooling financial risk across the population, the Government is able to realise health capability by guaranteeing access to health insurance for all. 99 To prevent discrimination by the insurance industry, the government seeks to regulate the purchase of insurance, preventing for-profit corporations from denying coverage on the basis of pre-existing conditions, limiting the ability to rescind insurance coverage following an illness and specifying the services to be covered in insurance exchanges. With the government subsidising this coverage, insurance costs are matched to financial ability, allowing all but the most impoverished to purchase insurance. Given the growth of private sector health insurance in both developed and developing nations, 100 where the government is neither the exclusive provider nor the exclusive financier of health care, this US insurance mandate provides an example of the role of for-profit enterprise in the realisation of the right to health, 101 highlighting how governments can regulate the profit motives of industry to assure that access to insurance leads to access to care.
Supporting insurance coverage through an expansion of the social safety net, the Affordable Care Act guarantees universal coverage through an expansion of government sponsored health insurance. With the government serving as the institution of redistribution, insurance financing through the national treasury provides care for the poor with taxes from relatively wealthier individuals. 102 Moving away from patient fees as a basis for health care financing (with patient fees disproportionately limiting care for the poor), the Affordable Care Act expands Medicaid coverage for the most marginalised, meeting rights-based obligations to 'take suffering seriously'. 103 Facilitating equity, the Affordable Care Act is rooted in a uniform set of minimum health care entitlements^combining under one redistributive system the purchase of private insurance with the 'earned' benefits of Medicare and the social protections of Medicaid. 104 This minimum standard of coverage for all, securing the basic services underlying individual dignity, exemplifies US progress in fulfilling the right to health. 105 Whereas even the most advanced health care systems have not eliminated inequities in health outcomes, this expansion of coverage under the Affordable Care Act will serve as a basis for considering the overlap between medical care and social justice.
In prioritising public health in future policy reforms and appropriations, the Affordable Care Act has created a policy precedent by which evidence-based interventions can focus on the structural forces that extend beyond the traditional purview of health care providers. Building from a universal entitlement to free preventive care services, the Affordable Care Act seeks to coordinate government efforts to address underlying determinants of health. 106 The identification of specific social determinants of health suggests that the recognition of unhealthy structural forces must become an integral component of broader health policies. 107 By forming and funding a national strategy to broadly and consistently address underlying determinants of health, these public health components of the Affordable Care Act more closely align US health policy with international health and human rights norms requiring governments to establish comprehensive whole-of-government plans to address public health concerns through a focus on health in all policies. 108 With WHO Director-General Margaret Chan declaring that universal health coverage is 'the single most powerful concept that public health has to offer', the American model provides a path to link health care reform with public health promotion.
As part of a global transition to address the organisation and financing of health care systems, the Affordable Care Act buttresses international efforts to realise universal health coverage. 109 In spite of America's for-profit health care system, the Affordable Care Act represents a significant shift, promoting a normative foundation for national efforts to set a universal standard of health care. 110 Rather than looking only to the ratification of international law treaties, US fulfilment of the right to health should be assessed by the content of its health policy, the performance of its health system, and the results for the public's health. Avoiding past limitations in US health policy, the Affordable Care Act invokes the strongest US proclamation of a moral imperative for expanding health access. While cautious of the precedent set by the US Supreme Court in upholding key tenets of the Affordable Care Act, the American model nevertheless presents a compelling example of efforts to realise the right to health through a market-based health care system.
Conclusion
Echoing President Roosevelt's proclamation seventy years earlier, President Obama stood before the United Nations in 2011 and declared that 'freedom from want is a basic human right'. 111 As a recognition of the US obligation to realise an international right to health through national health care policy, the 2011 US report to the Universal Periodic Review process of the UN Human Rights Council heralded the promulgation of the Affordable Care Act, recognising that:
The Act makes great strides toward the goal that all Americans have access to quality, affordable health care. The law is projected to expand health insurance coverage to 32 million Americans who would otherwise lack health insurance, significantly reduces disparities in accessing high-quality care, and includes substantial new investments in prevention and wellness activities to improve public health.
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At the intersection of international human rights and domestic health policy, advocates of rights-based reforms aim to construct a sustainable movement for an ideological shift away from the American model of commodifying needs through the market and toward a collective fulfilment of human rights.
With nations throughout the world transitioning to progressively realise universal health coverage, the Affordable Care Act reflects American commitment to the right to health and legitimises American engagement in global health governance. As the Affordable Care Act is challenged and revised in the years to come, the international human right to health will play a seminal role in defining the scope and content of government obligations, with these US efforts playing a demonstrative role in the continuing evolution of international law to realise the highest attainable standard of health.
